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MSA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

These four appeals filed by the assessee are directed against
different orders of the Id. Commissioner of Income Tax (Appeals) 16,
Chennai all dated 28.11.2019 relevant to the assessment years 2009-10,
2010-11, 2011-12 and 2013-14. All the appeals were heard together and
being disposed of by this common order for the sake of brevity. The only
effective ground raised in all the appeals relate to confirmation of addition
made towards unexplained cash credits under section 68 of the Income

Tax Act, 1961 [“Act” in short].
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2. Facts are, in brief, that the assessee is a managing partner of the
firm Sri Vaari Finance engaged in money lending business. A survey
under section 133A of the Act was conducted in the firm on 06.03.2014.
In the post search enquiries, bank account statements in the name of the
assessee were obtained under section 131(1A) of the Act. On verification
of the bank statement, the Assessing Officer called for source for the
credits appearing in the bank accounts along with evidence. The
assessee has submitted before the Assessing Officer that the credits
appearing in the bank accounts are actually amounts received and
withdrawn during the course of business. Since the assessee could not
substantiate his claim by any evidence or proof, the entire credits
appearing in the bank accounts were treated as unexplained credits and
added to the total income of the assessee for all the assessment years
under appeal. On appeal, after considering the submissions of the
assessee as well as facts of the case, the Id. CIT(A) confirmed the
additions made under section 68 of the Act for all the assessment years

under appeal.

3. On being aggrieved, the assessee is in appeal before the Tribunal.
The Id. Counsel for the assessee has submitted that the assessee is

engaged in money lending business without maintaining any books of
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accounts. It was submitted that the credits appearing in the bank
accounts are circulating cash deposits as well as substantial withdrawals
were also made from the deposits. Alternatively, the Id. Counsel for the
assessee has submitted that as could be evidence from the bank
statement that there are withdrawals against the deposits, it was prayed
that the peak credit alone would have to be treated as unexplained by

applying peak credit theory.

4. On the other hand, the Id. DR strongly supported the orders of

authorities below.

5. We have heard both the sides, perused the materials available on
record and gone through the orders of authorities below including paper
book filed by the assessee for all the assessment years under appeal. In
this case, the assessee is engaged in money lending business and not
maintained any books of accounts. It was the submissions of the Id.
Counsel that the credits appearing in the bank accounts are circulating
cash deposits as well as substantial withdrawals were also made from the
deposits as could be evidence from the bank statements. By referring to
the bank statements, the Id. Counsel for the assessee has pointed out
that the withdrawals were the source for the deposits made in the bank

account. Alternative plea was taken during the course of hearing that the
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peak credit alone would have to be treated as unexplained. Keeping in
view of the business of the assessee and as could be evidence from the
bank statements that there are withdrawals and deposits made; we are of
the considered opinion that the peak credit theory has to take into
consideration before treating the entire cash deposits as unexplained
cash credits. Accordingly, we set aside the order passed by the Id. CIT(A)
for all the assessment years under appeal and remit the matter back to
the file of the Assessing Officer to consider the peak credit alone as
unexplained cash credit and decide the issue afresh in accordance with
law after affording an opportunity of being heard to the assessee for all

the assessment years.

6. In the result, all the appeals filed by the assessee are allowed for
statistical purposes.

Order pronounced on 10™ February, 2022 at Chennai.
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